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The Responsibility of the Citizen 


as a Voter 


By Ratpw BusHNELL Potts 





x THE blood of free men stains my ballot sheet. Whatever others may do, 

I shall not carelessly make my mark. I vote not because I can but because I 
must. Those that died for this, my voice in government, had a right to expect 
that I would prepare with every faculty to use it wisely, honestly and courageous- 
ly. They did not die that fools, blind partisans or the reckless might make a 
game of free elections. 

Only my secret heart knows whether I justify the definition of “voter” as 
they wrote it in the reddening sand. If I love my country as they did, I question 
my qualifications again and again. 

I carefully study the issues and candidates to determine what is best, not for 
me or my minority but for my country. 

I will not be confused or deceived by propaganda, slogans or histrionics. I 
shield my eyes to the glitter of personalities, purge my mind of passion and pre- 
judice, and search diligently for the hidden truth. I must be free of all influences 
save that of conscience and justice. 

I garden for dreams, but with a realistic spade. My test is not of trend or 
popularity, but of principle and liberty. 

I vote as if my ballot alone decided the contest. I may lose my preference, 
but I will not throw away my sacred vote. For within the booth I hold in my 
humble hand the living proxy of all my country’s honored dead. 














The foregoing essay was one of two prize-winners in a contest conducted in 
1945 by the Committee on American Citizenship of the American Bar Associa- 
tion. The other, on “The Responsibility of the Citizen as a Juror”, by John H. 
Flanigan, was published in these pages in December of that year. We think this 
essay deserves to be brought to the attention of our readers and through them 
to others who will be casting their ballots in this election year. It would be well 
worth the cost if its text could be published in newspapers the day before an 
election, and if reprints of it were distributed along with the sample ballots at 
the polls. What better project could a bar association citizenship committee 
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Impress. upon yourself the importance of your profession; consider that some 
of the greatest and most important interests of the world are committed to your 
care—that you are our protectors against the encroachments of power—that you 
are the preservers of freedom, the defenders of weakness, the unravellers of 
cunning, the investigators of artifice, the humblers of pride, and the scourgers 
of oppression: when you are silent, the sword leaps from its scabbard, and the 
nations are given up to the madness of internal strife. In all the civil difficulties 
of life, men depend upon your exercised faculties and your spotless integrity; 
and they require of you an elevation above all that is mean and a spirit which 
will never yield when it ought not to yield.—Sydney Smith 


The history of the administration of justice in British countries has been such 
that it is the common belief of the people that the highest interests of the 
country are dependent, perhaps more dependent, on the judiciary than on 


any other institution in our democracy.—J. A. Clark, president, Canadian Bar 
Association. 


“It is not necessary to the proper performance of judicial duty that a judge 
should live in retirement or seclusion; it is desirable that, so far as reasonable 
attention to the completion of his work will permit, he continue to mingle in 
social intercourse, and that he should not discontinue his interest in or appear- 
ance at meetings of members of the bar.”—Canon 33, A. B. A. Canons of 
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Judicial Ethics. 





A Threat to the Federal Judiciary 


By Grorce E. Brann 


ROBABLY few who are interested in the ad- 

ministration of justice are aware of a pend- 
ing proposal to change the functions of the 
judges of the United States district courts rela- 
tive to instructions to trial juries. 

By bill introduced in the House in January, 
1951,! it is proposed: 

“That upon trial of any case, civil or crim- 
inal, before a jury, in any district or continental 
United States, or in any other federal court 
of the continental United States, authorized to 
try cases with the aid of a jury, the form, man- 
ner, and time of granting instructions to the 
jury shall be governed by the law and practice 
in the state courts of the state in which such 
trial may be had, and the judge shall make no 
comment upon the weight, sufficiency, or credi- 
bility of the evidence or any part thereof, or 
upon the character, appearance, demeanor, or 
credibility of any witness or party, except as 
comment is authorized in trials of such cases 


by the law and practice in the state courts of 
the state where such trial is had.” 


Casual consideration may lead to the hasty 
assumption that the primary purpose of the 
bill is to deprive the federal district judges of 
the right to comment on the evidence, and many 
who live in states whose judges are, by ancient 
restrictions, denied that right, may thus regard 
the proposal as merely incidental and unobjec- 
tionable. However, the proposal should not be 
so narrowly or lightly appraised. 

The divergent state-controlled strictures and 
permissions that would be imposed upon the 
federal district courts by such a bill, according 
to court locale, were clearly pointed out some 
years ago by an eminent national bar associa- 
tion committee :? 


“But in:the majority of the several states, 
by written enactment or in customary practice, 
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A THREAT TO THE 


the common law scope of the judge’s authority 
has been greatly restricted, to the extent in 
many states that the judge is not so permitted 
to instruct the jury orally as to the law of the 
case, or analyze, summarize or comment on the 
evidence; and in some states he is powerless 
to advise or instruct the jury either as to the 
law or facts of the case except to the extent 
of granting or rejecting more or less abstract 
written propositions of law prepared and sub- 
mitted to him by counsel in the case.” 


The situation has not materially changed.’ 

Important provisions of Rule 51 of the Fed- 
eral Rules of Civil Procedure relating to in- 
structions to juries (but making no reference 
to the right of the judge to comment on the 
evidence) would be superseded by the proposed 
change, and, instead of the objective uniformity 
in federal court procedure attained by the fed- 
eral rules, retrogressive disuniformity with re- 
spect to instructions to juries unquestionably 
would result.®This alone would make a strong 
case against the bill, and if that were the sole 
result we would be content to rest the case on 
that objection. 


But there is even more involved, and it vitally 


and fundamentally affects the federal judicial 
process. 


We must start with the established fact that: 


“Under the decisions of the Supreme Court 
of the United States interpreting the federal 
constitution, the function and authority of the 
judge has always been in accordance with the 
common-law conceptions, that is, he is a gov- 
ernor of and not a mere moderator at the trial.’’4 


1. H.R. 287, introduced by Representative R. L. 
Ramsey of West Virginia January 3, 1951, reported 
favorably by the House Judiciary Committee on Feb- 
ruary 26, 1952, upon subcommittee recommendation. 

2. Report of Committee on Trial Practice, Section 
of Judicial Administration, American Bar Association, 
from Vanderbilt, Minimum Standards of Judicial Ad- 
ministration, Appendix A, page 536. 

3. As pointed out in Minimum Standards, pages 226- 
234, in 22 states in some or all types of cases or under 
certain circumstances, the judge’s instruction to the 
jury is required to be in writing, subject, however, to 
waiver in about a third of them. In other states oral 
instruction is permitted, but in only 11 states is it 
mandatory. In more than half of the states the instruc- 
tion is given after final argument. In some of the other 
states the instruction is given before the argument and 
in some the time of instruction is determined on special 
application. In most of the states request to instruct 
must be in writing, but in 4 states the request may be 
oral, and in 2 states it may be either written or oral. 
The prescribed time for making requests varies. In 
26 states the judge may sum up the evidence, but in 
only 12 is comment thereon by the judge permitted. 

4. Report of Committee on Trial Practice, ante, p. 
536. Quercia v. United States (1932), 289 U.S. 466, 
53 S. Ct. 698, 77 L. Ed. 1321. 

5. Even under the Conformity Act, state restrictions 
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The discretionary rights of the trial judge 
to summarize the evidence and to comment 
thereon in instructing the jury are implicit in 
the common-law concept of judicial function 
and authority. In the federal judicial system 
such right to comment is not a procedural mat- 
ter.5 It is an integral and essential element of 
federal judicial function.* 

The right of the judge to summarize the evi- 
dence and comment on its weight has been care- 


fully delineated by the Supreme Court of the 
United States :7 


“His discretion is not arbitrary and uncon- 
trolled, but judicial, to be exercised in con- 
formity with the standards governing the ju- 
dicial office. In commenting upon testimony he 
may not assume the role of a witness. He may 
analyze and dissect the evidence, but he may 
not either distort it or add to it.” 

There appears to be no reason for depriving 
the entire district court judiciary of a dis- 
cretional authority that is protective of the 
rights of litigants and of the public because in 
some particular instance such authority may be 
exceeded or abused.® 

The end result of the adoption of H. R. 287 
would fundamentally change the function, re- 
sponsibility and authority of all of the federal 
district judges and subject the discharge of 
their duties in jury cases to the varying re- 
strictions which, in the minds of many, have 
too long shackled the judges of many of the 
state courts. 


’ 


on the right to comment were not applicable to trials 
in the federal courts. Nudd v. Burrows (1875), 91 
U.S. 426, 30 L. Ed. 286: 

“The personal conduct and administration of the 
judge in the discharge of his separate functions is, in 
our judgment, neither practice, pleading nor a form 
nor mode of proceeding within the meaning of those 
terms as found in the context.” 

Accord: Herron v. Southern Pacific Co. (1930), 283 
U.S. 91, 51 S. Ct. 383, 75 L. Ed. 857. 

This would account for the absence of provision as 
to the right to comment in the federal rules of civil 
and criminal procedure. Cf. Minimum Standards, page 
226, attributing such absence to the assumption that 
the federal trial judges unquestionably have such power ; 
a fact historically borne out. 

6. Quercia v. United States, ante. Minimum Stand- 
ards, page 224. Vanderbilt characterizes the right to 
comment as the “vital phase” in the attainment of the 
fundamentals of the common-law concept that the trial 
judge should at all times be governor of the trial. 

7. Quercia v. United States, ante. 

8. See “The Jury Looks at Trial by Jury” (1947) 
31 J. Am. Jud. Soc. 105: “There was almost complete 
approval of the federal court judges .. . All agreed 

. after they had served, that the judge was .. . fair 
and unbiased (148 to 5), and considerate of the par- 
ticipants and their problems (148 to 5).” 














The New Mexico Judicial Selection 
Campaign—a Case History 


By GLenn R. WINTERS 


PROPOSAL for a constitutional amendment 

to give New Mexico a method of selecting 
judges similar to that endorsed and advo- 
cated by the American Judicature Society and 
the American Bar Association was defeated by 
the voters of that state in a special election 
on September 18. Other states are now en- 
gaged in or preparing to embark upon similar 
projects, and for the information and guid- 
ance of these and others interested, the Journal 
has undertaken to secure and make available 
to its readers as complete an account as possi- 
ble of the New Mexico campaign and the 
reasons for its failure to succeed on its first 
test at the polls. 


THE STATE AND ITS PEOPLE 


New Mexico is the fourth largest of the 
states in area, situated in the southwestern 
part of the United States. Mostly mountainous, 
it also has great deserts, in one of which the 
first atomic bomb was exploded, and where 
important installations of the Atomic Energy 
Commission still are maintained, and its east- 
ern edge runs into the Great Plains. Its popu- 
lation is composed of three leading groups— 
the Indians, the Spanish-Americans and the 
Anglo-Americans. The Indians have lived there 
for thousands of years. Most of them are on 
reservations and in pueblos as wards of the 
federal government. The Spaniards came in 
about 400 years ago and ruled the land for 
nearly three centuries. Anglo-American immi- 
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gration from the eastern states began over the 
historic Santa Fe Trail with the advent of 
Mexican rule in 1822, and increased still more 
after annexation to the United States in 1846. 
The Spanish-Americans were most numerous, 
and held the balance of political power, untii 
within the past decade, when wartime and 
post-war military installations and other de- 
velopments brought a great influx of popula- 
tion, most of it Anglo-American. The popula- 
tion of Albuquerque, the state’s metropolis, 
jumped from 35,449 in 1940 to 97,012 in 1950, 
and the rest of the state has followed suit, 
except for the overwhelmingly Spanish-Ameri- 
can communities, which are clustered together 
in the north-central part of the state, up and 
down the Rio Grande valley. Though now out- 
numbered, the Spanish-speaking element is 
still numerous and powerful, and election bal- 
lots are printed in both languages. 

Preponderantly Democratic in politics, the 
state in 1950 elected its first Republican gov- 
nernor in many years, youthful Edwin L. 
Mechem, a member of the Las Cruces bar, who 
made judicial selection reform a part of his 
campaign platform. At the same time, it 
elected a legislature with a Democratic ma- 
jority of 64 to 14. The members of the 1951 
legislature were about one-third Spanish- 
American and two-thirds Anglo-American. 

There are five supreme court justices and 
thirteen district court judges in New Mexico, 
all presently nominated and elected on political 
party tickets, the former for eight-year and 
the latter for six-year terms. 


Previous HISTORY OF THE CAMPAIGN 


The September vote marked the climax of a 
judicial selection reform movement that has 
been under way in New Mexico for two dec- 


, (166) 
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ades. In the legislature of 1933 two bills were 
introduced, one to provide for election of 
judges on a non-partisan ballot and one for a 
bar primary. Adoption of the California plan 
the following year stimulated interest in many 
states, including New Mexico, and in 1935 the 
State Bar of New Mexico called a conference of 
a dozen state-wide organizations to discuss and 
consider possible improvements in the selection 
of judges. These included the Federation of 
Women’s Clubs, the Press Association, Educa- 
tional Association, Railway Brotherhoods, State 
Taxpayers’ Association, Bankers’ Association, 
Cattle Growers’ Association, Wool Growers’ 
Association, American Legion, Veterans of 
Foreign Wars, Kiwanis Clubs, and_ the 
“Twenty-Thirty Club.” 

The conference met in Albuquerque on May 
25, 1935, and after extended discussion adopted 
a resolution favoring non-political selection of 
judges, and appointed a committee consisting 
of one person from each group represented 
to prepare and submit a specific plan or plans 
for consideration at a subsequent sitting of 
the conference. It does not appear, however, 
that the committee ever produced a plan, or 
that the conference ever met again. The move- 
ment lay dormant for several years, except 
that during the war years one effort was again 
made to secure non-partisan election of judges. 
At the 1948 annual meeting of the state bar in 
Roswell, a group of lawyers from Las Cruces 
offered a resolution to put the organization on 
record as favoring the Missouri plan for selec- 
tion of judges, but it was not adopted. The 
following year, however, the state bar com- 
missioners renewed the recommendation, and 
a concrete plan drafted by George Reese, Jr., 
of Carlsbad, now president of the state bar, 
was submitted to the members for study and 
approval at the next meeting. William W. 
Crowdus of St. Louis, a leader in the suc- 
cessful Missouri judicial selection reform cam- 
paign of 1938-1940, addressed the 1950 con- 
vention in Carlsbad, which approved the draft 
plan, with minor amendments, by a vote very 
close to unanimous. 

The plan at that stage provided that the 
governor was to fill judicial vacancies by ap- 
pointing one of three persons nominated by 
a non-partisan nominating commission con- 
sisting, for the supreme court, of the mem- 
bers of the Board of Bar Commissoners of the 
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INSTRUCTIONS TO VOTERS 
desire for the Amendment, mark X tz square 
p tne It you denire to vote ageing! the Amendment, 
Amendment 


the words “Tor the 
X tm the oquare opposite 






a L th. Gack Washo Opies 
Une Resetecits 
1 M. Smaliey Bemicods 
Walde Speies Russe a0 Beeve 
Bueve Articule 
A Joist Resetution Come «1 Arcicete 
Proposing an Amendment to the Con- beceite Jecces 
stitution of the State of New Mexico yw ~~ 8 A 
Adding o New Article to Be Numbered Estado de Nuevo Mexico: 
Article 25 Providing for the Hee- Seesto 0. Fur ate maile, 02 posoens 
Gotten ecteetien of Sulgen Nerve Ménice shadiends » ella we orve 
Be it Resolved by the Legislatare of  rvanle sumerado 25 para que les come 
New Mexico: 











Nearly half of the voters in New Mexico speak Spanish, 
and so election ballots are printed in both Spanish and 
English. Here is the heading of the sample ballot for the 
judicial selection amendment. 


State Bar of New Mexico, with the chief jus- 
tice of the Supreme Court of New Mexico as 
chairman, and for the district court, of two 
lawyers elected by the bar of the district and 
two laymen, one appointed by the supreme 
court and one by the governor. Judges so ap- 
pointed were to go before the voters at a gen- 
eral election not less than twelve months after 
appointment, and at regular intervals there- 
after, without opposing candidates, on the 
sole question of whether or not they should 
be returned to office, a negative vote in any 
instance to result in a vacancy to be filled by 
nomination and appointment. 

The legislature was empowered to change 
the personnel and tenure of the members of 
the supreme court nominating commission, 
but in event of any such changes the members 
had to be members of the New Mexico bar, 
they had to be chosen by non-partisan election, 
and every judicial district in the state had to 
be represented. 


IN THE 1951 LEGISLATURE 


This proposal was introduced in the 1951 
legislature by two lawyer members, I. M. 
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Smalley of Deming and Waldo Spiess of Las 
Vegas. On its first vote in the House it was 
snowed under by a heavy majority. A signifi- 
cant amendment paved the way for its later 
favorable reception and passage. The original 
draft provided that an incumbent would be 
out “if a majority of those voting on the ques- 
tion vote against retaining him in office.” The 
amendment added the following words: “and 
if the total number of votes cast on the ques- 
tion shall be at least fifty per cent of the total 
number of legal voters voting at the election.” 

The amended draft passed the House with a 
modest margin, and went through the Senate 
with very few dissenting votes. The proposal 
was one of eight submitted by that legislature 
to the voters, and a special election was set 


CAMPAIGN LEAFLET 
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40,000 copies of this four-page leaflet, printed in red 
and black, were distributed throughout New Mexico during 
the pre-election campaign. 
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for September 18 to vote on these constitu- 
tional issues alone. Amendments 3 and 4 would 
have authorized the legislature to fix the sal- 
aries of supreme court justices and district 
judges, respectively. The constitution of 1910 
fixed supreme court salaries at $6,000 a year 
and district court salaries at $4,500 a year. 
They have been increased in the meantime to 
$11,000 and $9,000 by giving the supreme 
court justices a salary as trustees of the state 
law library and the district judges a salary for 
their services as juvenile court judges. The 
proposed amendments would have ended the 
subterfuge. Proposal No. 2 would have pro- 
vided for appointment of the state superinten- 
dent of education by the state board of educa- 
tion. He is now elected for a two-year term. 
Other proposals would have eliminated the con- 
stitutional ban against sale of liquor to In- 
dians, established a system of absentee voting, 
increased the salaries of members of the legis- 
lature, and permitted the cities to vote on 
questions of incurring indebtedness at special 
elections. 


THE CAMPAIGN FOR ITS ADOPTION 


The campaign for adoption of the judicial 
selection proposal, Amendment No. 8, was car- 
ried on under the supervision of the Board of 
Bar Commissioners of the State Bar of New 
Mexico, with Robert W. Botts of Albuquerque 
and George Reese, Jr., of Carlsbad, chiefly in 
charge. A campaign fund of between $2,500 
and $3,000 was raised, almost entirely from 
contributions of lawyers. Two excellent pieces 
of campaign literature were prepared and 
printed. The first was an eight-page folder con- 
taining a description of the plan in its final 
form, a review of its background and pur- 
poses, and a well-stated and convincing argu- 
ment for its adoption. The insert on page 109 
pointing up the striking contrast between the 
recognized qualifications for a good judge and 
those qualifications which tend to favor the 
election of a candidate to judicial office was 
taken from this booklet. The other was a 
smaller, four-page leaflet, in two colors, with 
numerous illustrations, containing a simplified 
and popularized explanation of the plan. About 
10,000 copies of the first piece were distributed 
carefully to opinion leaders and speakers. Four 
or five times as many of the others were 
printed and broadcast as widely as possible. 
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One of the long ones and a handful of the 
shorter ones were sent to every lawyer in the 
state. Arrangements were nearly completed 
for house-to-house distribution of the smaller 
leaflets in Albuquerque by boy scouts, but at 
the last minute that organization declined to 
proceed because of the controversy that had 
developed, and about 7,000 were thereupon 
sent out by direct mail to voters in selected 
areas of the city. All school teachers in the 
state were circularized. Some radio announce- 
ments were used, and time for two radio ad- 
dresses was donated by an Albuquerque sta- 
tion to balance equal time taken by an oppo- 
nent. A series of spot announcements was pre- 
pared and several smaller stations agreed to 
use them without charge provided the others 
would do likewise, but some stations refused 
and so none of them were aired. 
Endorsements were secured from many state 
civic and professional organizations, including 
the American Legion, the New Mexico Cattle 
Growers’ Association, the New Mexico Farm 
and Livestock Bureau, the New Mexico Sheriff 
and Police Association, the New Mexico Tax- 
payers’ Association, and the New Mexico 
Theatre Operators’ Association. Local organi- 
zations of the Junior Chamber of Commerce 
rendered substantial assistance, especially in 
the eastern part of the state, and some litera- 
ture was distributed by the American Legion. 
Governor Edwin L. Mechem strongly sup- 
ported the plan during his own election cam- 
paign, during its progress through the legis- 
lature, and in the campaign prior to the elec- 
tion. The 1951 legislature created a new ju- 
dicial district in the eastern part of the state, 
the judge for which the governor had the 
power to appoint outright under the existing 
system. He announced, however, that in an- 
ticipation of the adoption of the new plan 
and in order to demonstrate its operation, he 
would make this appointment under the pro- 
posed procedure. A nominating commission 
was accordingly created, consisting of Manford 
W. Rainwater of Tucumcari and Harold H. 
Durrin of Mosquero, attorneys elected by the 
bar of the district, Walter G. McMeans, a lay- 
man appointed by the governor, and Rhea M. 
De Oliviera, a layman appointed by the su- 
preme court, Chief Justice Eugene D. Lujan 
serving as chairman. The commission nomin- 
ated David S. Bonem and C. C. Davidson of 
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Tucumcari and Keith W. Edwards of Ft. Sum- 
ner, and the governor appointed Bonem to the 
judgeship. It is worth noting that in this 
demonstration of non-political selection of 
judges, both the man appointed by the gov- 
ernor to the judgeship and the layman ap- 
pointed by the governor to the nominating 
commission were of the other political party. 
The commission nominated two Democrats and 
one Republican. 

Nearly all of the newspapers of the state 
were favorable to the proposal. The Albuquer- 
que Journal has been an important force in the 
movement since its inception, and was credited 
by more than one person with having been a 
factor in spurring the bar to activity. 


ALL AMENDMENTS DEFEATED 


When the votes were counted, all of the 
amendments had been defeated. Only 36,764 
votes were cast, and the cost of the election 
was over $40,000. Nearest to winning was the 
proposal for absentee voting, which had a 
majority of 18,698 to 16,158, but that was not 
sufficient, as this item required a three-fourths 
overall majority and two-thirds in each county. 
The judges’ salary amendments went down 
14,780 to 19,356 and 15,040 to 19,178. Amend- 
ment No. 8, the judicial selection proposal, was 
beaten worst of all—12,958 to 21,935. Its 
largest majority was in the governor’s home 
county of Dona Ana, where it won by 954 to 
334. It carried six other counties by slender 
majorities and lost by narrow or modest mar- 
gins in four more. Elsewhere, the vote was 
topheavy against it. In Santa Fe County it 
went down 429 to 2,172. With a few exceptions, 
it made its best showing in the eastern and 
southern counties, where the Anglo-American 
population is the strongest, and did the worst 
in the northern and central counties where 
the Spanish-American population is concen- 
trated. 

THE SPANISH-AMERICAN VOTE 


This was no accident. The Spanish-Ameri- 
cans, lately dislodged from their long-standing 
voting majority, might have been expected to 
be somewhat uneasy as to what the future 
might hold in store for them, and opponents 
of the judicial amendment capitalized on that 
uneasiness by assuring them that if Amend- 
ment No. 8 were passed they might expect 
no more representation on the bench, 
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“Do you believe,” asked Bert Prince, District 
Attorney of Sante Fe County, in a circular 
letter in the Spanish language, “that this com- 
mission, composed of corporation lawyers, ever 
will recommend a Spanish-American? The po- 
litical power, as we well know, has been trans- 
ferred to the southern part of the state. Now, 
do you believe that a governor from the South 
ever will appoint a judge from the North? I 
do not believe so. In my opinion, if this amend- 
ment is adopted, in fifteen years we will not 
have a single judge of Spanish descent.” 

This argument was effectually demolished 
by Will Harrison, editor of the Santa Fe New 
Mexican, in his “At the Capitol” column of 
August 29. 

“Since statehood,” said Mr. Harrison, “there 
have been 51 district judges and but four of 
them with Spanish names—Luis Armijo, M. A. 
Otero, Eugene Lujan and David Chavez. There 
have been 24 justices of the supreme court 
and but one with a Spanish name—Eugene Lu- 
jan. People of Spanish descent, although rep- 
resenting some 50 per cent of the population 
of the state over the past 40 years, have had 
but 5 per cent representation on the judiciary. 
It is hard to believe this situation would be 
any worse under the proposed system.” 

Governor Mechem in a sharp statement the 
day before the election deplored the appeal 
of the opponents of the measure to race 
prejudices, and branded as “demagogues” 
those who did so, but the election results indi- 
cate that it had its effect. Actually, there are 
sound reasons for believing that the Spanish- 
Americans would have fared much better un- 
der the proposed plan. Now that they are a 
minority group, they may expect tougher go- 
ing at the polls than ever before. Their group 
vote, however, is an item that any candidate 
will always want on his side, and one of the best 
ways known to win favor of a minority group is 
to make appointments from among its members. 
Could future New Mexico governors find a 
better way to win friends and votes among 
the Spanish-Americans than by appointing 
Spanish-American lawyers to judicial office— 
lawyers who probably would not have a chance 
to win the same office in an election against 
Anglo-American rivals? 

Although he did not base it on racial 
grounds, the opposition of U. S. Senator Den- 
nis Chavez must have weighed heavily with 
New Mexican voters of Spanish descent. 
Shortly before the election the voters were 
circularized with a mimeographed account of 
an interview with the senator in which he 
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denounced the two amendments to make ap- 
pointive the offices of judge and superintendent 
of schools. Also opposed were U. S. Repre- 
sentative Antonio M. Fernandez and Attorney- 
General Joe L. Martinez. U. S. Senator Clin- 
ton P. Anderson of Albuquerque stood with the 
governor in support of the plan. 


THE OPPOSITION PRESS 


The racial issue was not the only item that 
operated to the disadvantage of the judicial 
amendment. Although the press of the state 
was mostly favorable, there were two out- 
standing and important exceptions — the 
Albuquerque Tribune and the Santa Fe New 
Mexican. Both declared they were in favor of 
judicial selection reform, but had felt obliged 
to oppose this proposal because of two of its 
features. One of these was the amendment 
added to the section on the election for reten- 
tion in office which required for the ousting 
of a judge not only a majority of those vot- 
ing on that issue but also that those voting on 
that issue be a majority of all those voting in 
the election. The two newspapers and others 
who shared their views felt that the effect of 











ApriL, 1952] 


this amendment was to make it virtually im- 
possible to get a judge out of office. 

Will Harrison, in the August 29 column 
quoted previously offered figures to bolster this 
argument. In all the elections of 40 years of 
statehood, he pointed out, on all the consti- 
tutional amendments, referenda, bond issues 
and other special questions submitted at gen- 
eral elections, only four attracted participation 
of as many as 50 per cent of the total number 
of voters taking out ballots. In reply to the 
contention that judges are practically perpetu- 
ated in office under the present system, Mr. 
Harrison cited nine instances since 1918, with 
names and dates, in which judges had been de- 
feated for renomination or re-election. 

The second objection of both of these news- 
papers was, in the words of the Albuquerque 
Tribune, that it “gives the lawyers too much 
voice in the selection of judges.” Robert Mc- 
Kinney, president and publisher of the Santa 
Fe New Mexican, explained it more fully in a 
subsequent letter to the Journal: 


“The supreme court nominating commission 
would have consisted of the chief justice of the 
state supreme court and the board of bar com- 
missioners of the state bar association. Since 
the chief justice himself would have been pre- 
viously chosen by this same machinery, in ef- 
fect the entire supreme court would have been 
chosen by the ‘trade association’ of the legal 
profession, and thus our judges of last recourse 
would be owing their jobs exclusively to men 
pleading before them. District judges would 
have been nominated by a body of five, four 
of whom would have owed their appointment 
directly or indirectly to the ‘trade association’ 
of state lawyers—two bar association members; 
the chief justice of the supreme court, who in 
turn would have been designated by the bar 
commissioners; and a citizen chosen by the 
supreme court, the membership of which court 
was to be similarly chosen.” 


A third objection was raised only by the New 
Mexican, and only the day before the election. 
On Monday afternoon, September 17, the New 
Mexican came out with a banner headline read- 
ing: “A. G. BARES No. 8 SLEEPER”. The 
subhead added “Lawmakers Have Right to Nix 
It” and the text went on to announce: 


“Attorney-General Joe L. Martinez today un- 
covered a ‘sleeper’ in the proposed constitu- 
tional amendment for an appointive judicial 
system, and said the amendment would leave 
the door open for any legislature in the future 
to change the method of selecting supreme 
court judges. . . . The elusive passage in the 
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amendment is in Section 4. ... This passage 
states: ‘The supreme court judicial nominating 
commission shall, until otherwise provided by 
law, consist of the chief justice of the supreme 
court, who shall act as chairman, and the 
board of bar commissioners of the State Bar 
of New Mexico.’ The phrase ‘until otherwise 
provided by law’ would allow any future legis- 
lature to set up a new system for nominating 
the justices, Martinez said. The loose provision 
in the amendment apparently had gone unno- 
ticed by many who have taken stands on the 
proposal. . . . Martinez said the amendment 
would leave the supreme court, the state’s high- 
est judicial body, ‘subject to the whim’ of the 
legislature and the executive branch of the 
government.” 


An editorial entitled “Judicial Jokers” on. 
the same page said, in part: 


“It is bad enough that the constitutional 
amendment starts off by providing that the jus- 
tices are to be nominated by the commissioners 
of the New Mexico bar association, but think 
of what the legislature could do. The amend- 
ment is wide open to throwing the choice of 
judges into bossism, corruption, incompetence. 
The legislature, if it chose, could amend this 
constitutional amendment that you are voting 
on, to give the nomination authority to the ex- 
ecutive committee of the Democratic Party, 
the board of directors of the liquor dealers’ 
association, or E] Chivo’s Congress of Justices 
of the Peace, Realistically, the system would 
be imperilled by the possibility of legislative 
action designed to give the appointment of the 
high court justices to a group that would not 
serve in the public interest.” 


No mention was made either in the attorney- 
general’s statement or in the editorial of the 
following limitation on the power of the legis- 
lature which was to be found in the same 
section of the amendment: 


“No person other than a resident member of 
the bar of New Mexico, in good standing, shall 
ever be qualified to serve on the supreme court 
judicial nominating commission, but the legis- 
lature is empowered to provide for the number 
and terms of office of the members, and the 
manner of their selection by non-partisan elec- 
tion; provided, however, each judicial district 
in the state shall be given equal representation 
on such commission.” 


Robert W. Botts, chairman of the state bar 
committee, explained to the Journal that the 
State Bar of New Mexico is a statutory body, 
and that in putting its board of commissioners 
into the constitution it was necessary to make 
some alternative provision in case the legis- 
lature ever should repeal the State Bar Act 
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and there would be no more board of bar com- 
missioners. This was done by giving the legis- 
lature the above-described power, but under 
restrictions which assured that in any event it 
would be a body of lawyers representing all 
parts of the state and chosen in an impartial 
manner. 

No such explanation by the amendment’s 
sponsors accompanied the “sleeper” story, and 
a reply by Mr. Botts published the following 
day in Albuquerque could not be found in the 
Santa Fe paper, although its publication in an 
afternoon paper on the day of the election could 
have made little difference in the voting any- 
way. A pre-election statement by Governor 
Mechem in support of the amendment, issued 
the same day as the attorney-general’s pro- 
nouncement, was printed on page 8 of the 
paper that carried the “sleeper” story on page 
1. The Albuquerque Tribune, though also op- 
posing the amendment, headlined the gover- 
nor’s statement second only to the Korean war 
news. 

The New Mezican has continuously main- 
tained both before and since the election that 
it was and is in favor of “sound” judicial selec- 
tion reform, and that the foregoing opposition 
was directed against the specific proposal then 
under consideration, for reasons which in the 
opinion of the newspaper’s management justi- 
fied it. The “sleeper” story also noted that 
nothing was said in the amendment about re- 
peal of the existing method of selecting judges, 
and it quoted an unidentified lawyer as com- 
menting that “there is nothing to keep anyone 
not nominated by the nominating commission 
from demanding that his name be put on the 
ballot under the present law at the next elec- 
tion.” The article went on to concede that 
“courts usually recognize a new law as super- 
seding an old law’, but added that “if any 
ambiguities or flaws are found in the amend- 
ment, it probably would be thrown out.” Since 
the first of the year the New Mexican has re- 
peatedly urged that the campaign for judicial 
selection reform be not dropped at this stage, 
but carried forward until a suitable plan is 
adopted. In it “Program for New Mexico” 
published in the pre-primary convention issue 
of February 29, it included “non-partisan se- 
lection, with proper safeguards, of district and 
supreme court judges,” and in an editorial 
on February 8 Mr. McKinley declared that 
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“such a measure, if drawn, enacted and finally 
adopted, would be a major step forward in the 
governmental evolution of our state.” 


WHERE WERE ITS FRIENDS? 


A careful study of the county-by-county 
vote on Amendment No. 8, however, pretty 
much absolves both the racial issue and the 
opposition’s newspaper campaign from ulti- 
mate responsibility for its defeat. The amend- 
ment’s sponsors never were very hopeful of 
carrying the preponderantly Spanish-American 
counties. Their object was to keep the opposi- 
tion majority as low there as possible and off- 
set it by greater majorities in other parts of 
the state where it might reasonably look for 
a more favorable reception. That support 
simply did not develop. As already noted, only 
one county gave the amendment a really 
thumping majority—Dona Ana County, which 
went for it 954 to 334. Bernalillo County, site 
of Albuquerque, which cast about one-sixth 
of the entire vote, is strongly Anglo-American, 
and should have shouldered a large share of 
the burden of carrying the state as a whole, 
but the 2,922 to 2,297 vote there left only 
625 favorable votes to be added to the kitty. It 
was ahead in Chaves County by a margin of 
953 to 461, in Colfax by 567 to 338, in Luna 
by 411 to 198, in Eddy by 803 to 679, and in 
McKinley County 313 to 246. These did not go 
far against such negative majorities as 1,551 
to 105 in Rio Arriba County, 2,172 to 429 in 
Santa Fe County, and 1,628 to 306 in San 
Miguel County. The Anglo-American counties 
of Curry, Quay, Roosevelt, Lincoln, Lea, Otero, 
Hidalgo and Grant all were in the deficit 
column. The opposition paid scant attention to 
any of these counties during the campaign, but 
concentrated its fire in the north-central coun- 
ties which rolled up the heaviest negative 
majorities on election day. The opposition se- 
lected the areas where it could win and made 
the most of its opportunities there, while the 
much more numerous potential friends of the 
proposal elsewhere went to the polls, or stayed 
home, without ever having been adequately 
sold on it. 

This cannot be blamed on the campaign 
managers. They stretched their meager bud- 
get to the limit, and accomplished wonders 
with the limited resources at their disposal. 
Campaign publicity was carried on under a 
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well-rounded program which included news- 
paper releases, direct mail, radio, luncheon 
club speeches, and other media. Efforts were 
made to reach the voters through home, school 
and other approaches. Election returns from 
within the city of Albuquerque showed that in 
those precincts where the voters had been con- 
tacted by direct mail, affirmative majorities of 
two and three to one were obtained. They did 
the best they could with what they had, but 
they went to bat with more than three strikes 
against them. 


DEFECTS IN THE PLAN 


The first of these was in the product they 
were selling. Heralded as a New Mexico ver- 
sion of the Missouri plan, it differed from that 
tested and successful pattern in important re- 
spects which could have made little if any 
improvement in its operation, but which 
weakened its appeal to the voters. One of these 
was the amendment to the election feature added 
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in the legislature. In Missouri a judge may be 
unseated by a simple majority of those voting 
on the question. The amendment that at least 
50 per cent of all those voting in the election 
must vote on that question was presumably put 
in for the benefit of some judge or judges who 
feared being swept out of office, but such fears 
were unnecessary. Experience in Missouri un- 
der the simple majority rule has been satis- 
factory. The judges have a high degree of 
security, which is as it should be, but the re- 
moval machinery can be and in one instance 
has been applied to remove a judge. The 
amendment weakened the plan, opened the 
door to the cry of “freezing judges in office,” 
and took its toll of negative votes. 

Equally damaging, if not more so, was the 
departure with respect to the make-up of the 
nominating commissions. The A. B. A. pat- 
tern specifies that this agency shall be com- 
posed “in part of high judicial officers and in 











the second group. 


The Ideal Judge 


1. Have you confidence in his integrity and 
character? 


2. Has he adequate legal ability? 
3. Would he be deliberate and fair-minded 


in reaching his conclusions? 
4. \s he industrious? 
5. Has he adequate legal experience? 


6. Are his personal habits compatible with 
judicial office? 


7. Would he engage in activities which 
tend to interfere with his usefulness as 
a judge? 


8. Is he courteous and considerate? 





BY WHICH STANDARD OUGHT JUDGES TO BE CHOSEN? 


The ideal judge, said one of the New Mexico judicial selection cam- 
paign leaflets, is described in the first group of questions, but the elective 
system tends to favor the candidate who can successfully meet the test of 


The Elected Judge 


1. Has he been involved in any major pub- 
lic scandal? 

2. Is he on good terms with the political 
leaders of his party? 

3. In what ways has he helped his political 
party in the past? 

4. Is he a good public speaker and a good 
mixer, so that he will be able to help 
in electing the ticket? 

5. Can he make a decent contribution to 
the campaign fund? 


6. What connections does he have with 
particular pressure groups that may en- 
able him to deliver their vote on election 
day? 

7. Is he likely to render any decisions which 
might adversely affect his party? 


8. Does he know enough law to “get by” 
on the bench? 
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part of other citizens, selected for the purpose, 
who hold no other public office.” There is room 
for doubt as to whether the supreme court 
judicial nominating commission offered to the 
New Mexico voters actually met this standard. 
The members of the Board of Bar Commis- 
sioners are not selected for that purpose, and 
in a state having an integrated bar it might 
be contended that theirs is a public office. In 
Missouri, the nominating commission for 
judges of the supreme and appellate courts 
consists of the chief justice as chairman, three 
lawyers elected by the bar, and three laymen 
appointed by the governor. For circuit and 
probate judges it consists of the presiding 
judge of the appropriate court of appeals, two 
members of the bar chosen by the bar of the 
circuit, and two laymen appointed by the gov- 
ernor. The commission for nominating district 
judges in the New Mexico plan almost fitted 
this pattern, but the provision that one of the 
laymen should be appointed by the supreme 
court again led critics to feel that an undue ad- 
vantage ‘was again being given to the legal 
profession, this time through its judicial rep- 
resentatives. 

What made this feature all the more damag- 
ing was the fact that the campaign for adop- 
tion of the amendment was under the active 
sponsorship of the state bar. True, a dozen 
or more state-wide organizations had endorsed 
it, but for practically all of them their 
participation amounted to nothing more than 
adoption of a resolution at some meeting. Ex- 
cept for some work by local junior chambers of 
commerce and American Legion posts in scat- 
tered communities, the bar carried the ball 
alone, and it was thus in the embarrassing po- 
sition of asking the voters to yield to it, or 
rather to its governing board, an important 
power of their own. Lowell C. Green, clerk 
of the supreme court and secretary of the 
state bar, still contends that an all-lawyer 
nominating commission for the supreme court 
is theoretically sound, since the work of an 
appellate court is concerned entirely with ques- 
tions of law, but the cry of “too much power 
in the lawyers” is one that opponents of such 
a measure cannot be expected to resist raising. 


JOINT LAY SPONSORSHIP 


In connection with the bar’s sponsorship of 
the campaign, it is interesting to speculate on 
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how it might have gone if it had been con- 
tinued along the lines of the excellent start 
made in 1935. Then, it will be recalled, repre- 
sentatives of a dozen state-wide organizations 
got together to study the problem and try to 
decide what could be done. The bar conceived 
the idea and called the meeting, but partici- 
pated as just one of the interested groups. 
The meeting resulted in adoption of a resolu- 
tion favoring non-political selection of judges 
and appointment of a broadly representative 
committee to draft a suitable plan. In Missouri 
the campaign was in the hands of a “Missouri 
Institute for the Administration of Justice” 
sponsored actively by a wide variety of civic 
and community organizations, of which the 
bar was just one. In California, lay organiza- 
tions such as the Commonwealth Club took a 
leading part in the movement for judicial 
selection reform from its inception. Just why 
the beginning move in New Mexico was not 
followed up is not clear, but that it would 
have been more effective is very clear. 

Even the bar was not unanimous. Bert 
Prince, Santa Fe County district attorney, 
went so far as to assert that 80 per cent of the 
lawyers were opposed to it. That was surely 
an exaggeration, but there is no doubt that 
there was substantial opposition from within 
the bar’s own ranks. Some lawyers undoubtedly 
were sincerely of the opinion that the elective 
method is preferable. Lawyers are people, and 
some of them may be presumed to have fallen 
for the racial propaganda and perhaps even 
for the “sleeper” story. Some who aspire to a 
judgeship may have felt that their chances 
would be less under the appointive system. 
Most lawyers are politically conscious, and 
the championing of the plan by a Republican 
governor may have turned some Democrats 
against it, although the campaign was non- 
partisan and in several counties party chair- 
men of both parties issued joint statements in 
its support. 

Even worse than the outright opposition of 
that group, however, was the apathy of a still 
larger group, including many who actually 
voted in favor of bar sponsorship of the plan 
at the convention, but who became evasive 
when asked to speak in its behalf or to make 
a campaign contribution. Almost surely, some 
of the latter were influenced by the fact that 
under the amended plan it would be extremely 
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difficult to remove a judge from office. Every 
lawyer has his top choice and his bottom choice 
among the judges, and some lawyers may not 
have contemplated with pleasure the indefinite 
continuance of the latter. 

The large majority by which the Carlsbad 
convention endorsed the proposal was not a 
true indication of the temper of the bar as a 
whole, at least as far as getting out and fight- 
ing for it was concerned. The same thing 
may be said of the press of the state. The 
Albuquerque Journal and others rendered loyal 
support, but some others were in the position 
of the Las Vegas Optic, one of a chain of four. 
Though nominally favoring the plan, Editor 
Vivian of the Optic said that the group’s posi- 
tion really amounted to little more than “lean- 
ing” in that direction, and that they had 
actually taken no active part in the campaign. 


CONCLUSIONS 


1. The outstanding conclusion to be drawn 
from this recital is that the submission to the 
voters was premature. Much more ground- 
work needed to be done both within and with- 
out the circle of the bar. About a third of 
the state’s 439 lawyers have attended recent 
annual meetings—presumably much the same 
crowd each time. Those who attended in 1949 
and 1950 must have learned a little about the 
judical selection plan and it came to the rest in 
the printed Proceedings, but it may be assumed 
that few of them read it there, and that a 
large proportion of the other 300 were not 
even slightly acquainted with its provisions 
and the reasons why they should support it. 
The fact that it was approved by the com- 
missioners and a majority of those attending 
the meeting may have influenced some of them 
to go along in a passive way, but not to get 
out as energetic and effectual champions of it. 
Undoubtedly a great many lawyers first learned 
about it from campaign literature sent out at 
election time. Then, instead of being won 
over themselves, they should have been al- 
ready enlisted in the campaign to win others. 

By the same token, not enough advance 
salesmanship was done on the rest of the 
public. It should have been organized as a 
mass movement of the entire citizenry and not 
as a bar association project, and a thorough 
job of indoctrinating opinion leaders should 
have been done before presenting it to the 
voters. Very few voters who go to the polls 
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make any effort to digest the details of con- 
stitutional issues presented to them. Particu- 
larly if they involve things legal they approach 
them with a widely-held mental block to the ef- 
fect that anything legal is of course incompre- 
hensible to other than the legal mind. What they 
do instead is follow the lead of somebody in 
whom they have confidence. It may be the 
newspaper editor, it may be the minister 
or priest, it may be the governor or 
other political leader. A thorough selling job 
must be done on these people in advance of 
submission to the voters. And since the most 
effective way ever found to sell a man an idea 
is to make him think that he thought it up 
himself, they should be brought into the project 
at the planning stage, rather than having a 
completed draft handed them to swallow whole. 

Broader sponsorship would have helped out on 
the finances as well as in less tangible ways. 
$3,000 is a pitifully small sum of money to 
finance any kind of effort to influence the pub- 
lic opinion of an entire state. Twenty times 
that amount would have been a modest budget 
for such a project. The bar did the best it 
could on that score, and it was not enough. 

The job of influencing public opinion is one 
which requires a professional skill not unlike 
that of the lawyer himself. All the intricate 
repertoire of public relations media and meth- 
ods available for such a task can be effectively 
utilized only by a person skilled and experi- 
enced in that work. In such a field the lawyer 
is himself a layman. Without exception, in 
states where major reforms such as this have 
been accomplished, it has been with skilled 
use of public relations techniques, directed by 
professionals in that work. Money was not 
available for such assistance in this campaign, 
but if an adequate budget had been raised, 
it would have included an allowance for public 
relations conselling. and services. 

2. The two departures from the Missouri 
pattern were a mistake—not so much for the 
reasons advanced in opposition to them as 
simply because they gave additional ammuni- 
tion to the opposition. As the New Mezican 
plainly declared in its September 12 editorial, 
the plan presented to the voters was a good 
plan, and it would have been greatly to the 
advantage of the people of that state to have 
adopted it. Probably nobody was entirely satis- 
fied with it, but the same was true of the 
completed draft of the United States constitu- 
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tion. Statesmen of that day were wise enough, 
however, to see that it was as close to agree- 
ment as they were likely to get, and that as it 
stood it was a good thing and worthy of their 
support. Had they not adopted that common- 
sense and realistic attitude, the people of New 
Mexico’s beautiful “Land of Enchantment” 
might not have been casting their ballots this 
year or any year on this or any other issue. 
Those who sincerely opposed the amendment 
because of disagreement with this or that detail 
would have served their state better had they 
rejoiced that a plan as good as that one had 
gotten that near adoption and joined in pushing 
it through. Those whose opposition was for 
political and other reasons, would, of course, 
have opposed it regardless of what it contained. 
However, even though the New Mexico plan as 
voted on was a good plan, the Missouri plan is 
a better one and it would have been better all 
around to have stuck more closely to it. 

8. The bar association leaders badly under- 
estimated the political repercussions of their 
project.. Efforts to keep it non-partisan as 
far as the major political parties were con- 
cerned very largely succeeded, but it was a 
red-hot political issue just the same, and such 
was the experience in California and Missouri, 
and in other states where unsuccessful cam- 
paigns have been conducted. Not every state 
has a Spanish-American bloc of voters, but 
every state has minority groups of one kind or 
another, and efforts always have been and 
always will be made to convince them that 
they will be prejudiced by adoption of such a 
plan. We think their interests are better pro- 
tected under this plan than under the elective 
svstem, and that they could be made to see it. 
Opposition may always be expected from 
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judges who enjoy a measure of political power 
in their districts or circuits, and who are loath 
to be removed from the political arena, as well 
as from others who feel fairly secure under the 
existing system and are afraid to have it 
disturbed, not to mention lawyers who think 
or know that an appointive system would end 
their chances of being a judge. 

4. New Mexico can still have an appointive 
judiciary. Both the lawyers and the people 
know a lot more about the problem now than 
they did a year ago, for an unsuccessful cam- 
paign has a lot of educational value. Both the 
Albuquerque Tribune and the Santa Fe New 
Mexican have made unequivocal statements 
which there is no reason to doubt, that they 
are in favor of judical selection reform and 
would support a plan which did not have the 
flaws this one did. These and other editors 
and publishers have studied judical selection 
problems intensively in recent months. They 
would have much to contribute to the plan- 
ning of the next campaign, and could help to 
make it a good one. Future planning, however, 
hinges largely upon what is done about a con- 
stitutional convention. The present constitution 
is the one under which New Mexico became a 
state in«1912. There has been increasing talk 
of late about the need for a constitutional con- 
vention, and it is likely that some effort will be 
made to have one in the near future. If so, the 
next step should be of course to get the desired 
plan into the revised constitution. It will be 1953, 
when the next legislature meets, before any- 
thing can be done about that. In the meantime, 
if the 1951 experience in New Mexico proves 
helpful to the planners of judical selection 
campaigns in other states, it will not have 
been entirely in vain. 














Court Organization 


A single metropolitan trial court for the city 
of Detroit, uniting under one administration 
the six separate courts and their numerous and 
often overlapping administrative agencies now 
serving that community, is proposed in a bill 
introduced in the Michigan legislature by the 
Detroit Bar Association. The measure is the 
work of a committee set up by the Detroit Bar 
Association two years ago to determine what 
should be done to increase the efficiency of the 
administration of justice in Detroit in the light 
of a survey of the courts of that area published 
in 1950 as the first unit in a series sponsored 
by the Section of Judicial Administration of 
the American Bar Association (Virtue, Survey 
of Metropolitan Courts: Detroit Area, Ann 
Arbor, University of Michigan Law School, 
1950, reviewed, 34 J. Am, Jud. Soc. 111, Dec., 
1950). 

The bill would establish in counties of over 
1,500,000 population a metropolitan court hav- 
ing the powers and jurisdiction of all present 
state, county and municipal courts, with all 
such courts merged therein, except municipal 
courts outside of the county seat town and 
except for probate and justice of the peace 
courts which are in the constitution and cannot 
be abolished by statute. All judges of merged 
courts will become judges of the metropolitan 
court and will rank equivalent to circuit judges. 
A preliminary judicial council elected by the 
judges will organize the court into divisions, 
after which a permanent judicial council con- 
sisting of a chief presiding judge and the 


presiding judge and another judge from each © 


division will be responsible for the management 
of the court, including adoption of rules of 
procedure, assignment of judges to divisions 
and calendar assignment of cases. An appellate 
division of three judges appointed by the 
judicial council will review decisions of judges 
of the court on appeal. An administrative di- 
vision wil] combine the functions of the present 


Judicial Administration 
Legislative Summary 


probation departments, psychopathic clinic, 
Friend of the Court, and jury commissions, and 
some of the functions of the sheriff and county 
clerk. 

The Detroit bar committee also has drafted 
a constitutional amendment to complete the 
consolidation of Wayne County courts by in- 
cluding the probate and justice courts in the 
metropolitan court, but the bill introduced in 
the legislature is capable of accomplishing a 
major portion of the objective without waiting 
for constitutional change. At this writing the 
bill was pending in the senate judiciary com- 
mittee. 

Passage by the Virginia legislature on March 
8 of a bill for a state court administrator brings 
to eight the number of jurisdictions having 
such an official—Connecticut, New Jersey, 
North Carolina, Virginia, West Virginia, Mis- 
souri, Idaho and the federal judiciary. The 
Virginia act provides for an executive secretary 
for the state judicial council who shall also 
serve as court administrator, with an appro- 
priation of $18,000 a- year for salary and 
expenses. A court administrator bill closely 
following the pattern of the model act spon- 
sored by the National Conference of Commis- 
sioners on Uniform State Laws was introduced 
in the Michigan senate, where it was killed in 
committee, and in the house, where it was 
reported out of committee on March 4. 


Selection of Judges 


Responding to the presentation of an award 
at a recent Kiwanis meeting, Federal Judge 
Harold R. Medina made the remark that the 
bipartisan method of nominating judges in 
New York “stinks.” That colorful word re- 
sulted in considerable publicity for the inci- 
dent, and opened the way for sober considera- 
tion of the evils of a system whereunder for 
years the leaders of the major parties have 
agreed among themselves as to how judicial 
nominations shall be divided between them and 
have thus maintained a strangle-hold on selec- 
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tion of judges in the metropolis. Proposed 
legislation introduced in the 1952 legislature 
would have added 12 new judges to the City 
Court bench at $20,000 a year, six of which 
would have gone to Democrats and six to 
Republicans, with cross endorsements ensur- 
ing election of all. Several members of the 
legislature, in both parties, were potential 
candidates for the judgeships, but the bills 
were killed in committee after Governor Dewey 
expressed disapproval and Mayor Impellitteri 
opposed them on financial grounds, Meanwhile, 
Senator Thomas C. Desmond introduced his 
customary bill to provide for an adaptation of 
the A. B. A. plan for selection of judges. As 
introduced, it would apply only to supreme 
court justices, and it proposes selection by the 
governor from a panel of nominations submitted 
by a judicial commission, appointees to go 
before the voters for approval or rejection at 
a subsequent election. 


Retirement of Judges 


Judicial retirement benefits became available 
to more Colorado judges with the passage of 
legislation bringing county judges in counties 
under 10,000 population into the public em- 
ployees’ retirement fund. All county judges 
are now included. The law also permits a judge 
elected or appointed to the supreme court to 
continue his membership in that plan or to 
elect to come under the special supreme court 
retirement plan and receive a refund of his 
contributions under the other plan. Judges 
also are now permitted to have optional forms 
of annuities. 

A judicial retirement plan for Kentucky cir- 
cuit judges introduced in the legislature would 
provide pensions of from $1,350 to $5,400 a 
year, depending on length of service, for re- 
tirement at age 65. The judges receive a salary 
of $7,500 a year. The Michigan judges’ re- 
tirement system established in 1951, applicable 
to the supreme and circuit courts and judges 
of Grand Rapids superior and Detroit re- 
corder’s courts, would be extended to include 
probate judges under legislation introduced 
this year. Other bills would extend the time 
during which judges may join the system and 
would increase the retirement benefit for 
supreme court justices to one-half last salary. 
Present maximum benefits are $4,500 a year 
for all judges, 
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Judicial Salaries 


Constitutional restrictions against increas- 
ing or decreasing the compensation of judges 
during their terms of office, originally designed 
for the protection of the judiciary, are prov- 
ing to be a millstone in these days of inflation. 
In 1948 the salaries of the justices of the 
Supreme Court of Michigan were raised from 
$12,000 to $15,000 a year, but the constitution 
prevented them from taking effect until the 
judges’ eight-year terms expired. A constitu- 
tional amendment to enable the judges to get 
the benefit of them at once was rejected by the 
voters at a special election a year ago. Another 
increase, from $15,000 to $20,000, but still sub- 
ject to the same restriction, has now passed the 
upper house of the Michigan legislature. If 
it succeeds, then in 1953 some members of the 
court will be receiving $20,000, some $15,000 
and some $12,000, all for the same services. 

A device not available in Michigan nor in 
most other states was used in South Carolina 
to get around this obstacle. South Carolina is 
one of the four states in which judges are 
chosen by vote of the legislature. Salary in- 
creases of $2,000 a year for supreme court 
justices and $3,000 a year for circuit judges 
were voted by the legislature, following which 
four supreme court justices and six circuit 
judges resigned. The legislature then promptly 
re-elected the same jurists to the same offices 
at the new scale, under which the chief justice 
will receive $13,500 a year and associate jus- 
tices $12,500. Several judges did not take 
advantage of the plan. 

Increases of from $9,000 to $12,000 a year 
for judges of the Court of Appeals of Kentucky 
were granted by the Kentucky legislature this 
year, but subject to the same constitutional 
limitation. Commissioners, not subject to that 
restriction, were raised from $7,500 to $8,500 
effective immediately, and they will be paid 
$10,800 as soon as all of the judges of the 
court are receiving $12,000. 

For years the highest-paid judges in the 
United States were the judges of the Appellate 
Division of the Supreme Court of New York 
in the First and Second Departments, in metro- 
politan New York, who received $30,000 a year, 
the presiding justice $31,500. Judges of the 
Court of Appeals, the court of last resort 
in that state, which reviews decisions of the 
Appellate Division, were only getting $28,000 
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and $28,500. Governor Dewey in his message 
to the legislature in January declared that this 
was an “unjust disparity” and urged that the 
Court of Appeals judges be raised to $32,500 
and the chief judge to $35,000. Legislation to 
that end was introduced, passed both houses, 
and was signed into law on March 8. 

Bills to increase salaries of City Court judges 
in New York from $20,000 and $21,000 for the 
presiding justice to $23,000 and $24,000 and 
also to $25,000 and $26,000 were pending in 
the legislature. 

To extend the principle of judicial inde- 
pendence to statutory as well as constitutional 
courts in New York, a bill pending before the 
two judiciary committees would provide that: 


“The compensation of any judge or justice 
of any court, whether of record or not of 
record, and whether or not created or contained 
by the constitution, other than a justice of the 
peace of a town, shall not be decreased during 
his elective or appointive term in office.” 

It is unnecessary for the sake of judicial 
independence that such provisions forbid salary 
increases, and in spite of the action of the 
Michigan voters in 1951, these constitutional 
restrictions should be amended everywhere to 
forbid only decreases and not increases. Town 
justices in New York were excluded because 
they have administrative and legislative as 
well as judicial duties. 


Judicial Discipline 

Bills dealing with discipline of judges have 
been introduced in Michigan, Massachusetts 
and Arizona. Michigan House Bill 176 pro- 
vides that judges of courts of record who will- 
fully neglect their duty in that capacity or 
who do anything in either judicial or private 
capacity tending to cause disrespect for the 
authority of the courts shall be guilty of con- 
tempt of the supreme court and punishable by 
the supreme court by fine or imprisonment or 
both. Arizona superior court judges would be 
prevented from trying their own contempt cita- 
tions under terms of a bill introduced in that 
state as a result of a recent incident wherein a 
judge refused to disqualify himself in such 
a situation. A bill requiring the removal of 
any judge who is disbarred as a lawyer was 
introduced February 11 in the Massachusetts 
legislature. 
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Youth Authority 


An act providing for the creation of a youth 
authority to handle juvenile problems in Ken- 
tucky was given final passage on February 15. 
Other jurisdictions already having such an 
agency include Arizona, California, Massachu- 
setts, Minnesota, New York, Texas, Wisconsin 
and the federal system. 

Set up within the state department of wel- 
fare, the Kentucky youth authority will have 
a governing board of five members appointed 
for staggered four-year terms by the governor 
from among those interested in child welfare. 
Present court jurisdiction in juvenile cases 
will remain the same, but in addition to local 
parole or release of youthful defendants, the 
judge may commit them to the youth authority, 
which, after giving physical and mental tests, 
will select from the many possible dispositions 
the one thought most likely to benefit the child. 
The youth authority will assist juvenile courts 
and will provide investigative service and pro- 
bation supervision. 

A decision handed down by the Supreme 
Court of Mississippi on February 18 upheld 
the constitutionality of the state’s youth courts. 
In 1946 jurisdiction in cases involving juveniles 
was vested in youth court divisions of county 
courts and in chancery in those counties having 
no county courts. Meanwhile, proposed legisla- 
tion for establishment of an adult probation 
system in Mississippi was strongly supported 
by the state farm bureau federation and other 
organizations at a hearing conducted by the 
state judiciary committee. Another measure 
introduced in that state would amend the con- 
stitution to abolish justice of the peace courts 
in counties having county courts. 

A bill to establish a juvenile and domestic 
relations court in each of South Carolina’s 14 
judicial circuits was passed by the state senate. 


Jury Trial 

Legislation to permit women to serve on 
juries at their own option was introduced in 
Mississippi and passed both houses in Virginia. 
Another effort was made in New York to se- 
cure abolition of the “blue ribbon” juries in 
the metropolitan counties. The judicial council 
has contended that use of special panels with 
stiffer requirements of education and experi- 
ence is undemocratic and that regular juries 
are adequate, but similar bills in previous years 
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have been opposed by district attorneys on the 
ground that they need juries with higher than 
average qualifications in complex cases. 
Another Virginia bill which passed the lower 
house proposes to exempt persons over 70 from 
jury service and to abolish the exemption now 
existing for persons who make a $25 contribu- 
tion to the Virginia state or national guard. 
Both houses of the Virginia legislature have 
passed a bill providing that juries need not be 
kept together except when the punishment may 
be death or when the court otherwise directs. 


Miscellaneous 


A bill to provide for a state medical ex- 
aminer instead of the county coroner system 
for investigation of violent deaths and deaths 
occurring under suspicious circumstances, was 
introduced in the Michigan legislature in Jan- 
uary but was killed in the senate judiciary 
committee. In February another bill to provide 
such an official for Wayne County (Detroit) 
was introduced in the lower house, and this 
bill was reported favorably out of committee 
on March 3. Medical examiners are now pro- 
vided for in Massachusetts, Maryland, Vir- 
ginia, New York City, Maine, Rhode Island 
and Arkansas. 

To lighten the burden on the Court of Ap- 
peals of Kentucky, now a year behind its cur- 
rent docket, the Kentucky legislature has 
passed a law raising the court’s discretionary 
jurisdiction from $500 to $2,500. A study spon- 
sored by the bar indicated that this would 
lighten the docket from 12 to 15 per cent. Un- 
der the new law, in cases of from $500 to 
$2,500, the court may merely deny appeal, 
affirming the lower court, or grant appeal and 
override the lower court without opinion. 

Another act of the 1952 Kentucky legislature 
grants judicial rule-making power to the Court 
of Appeals. 

A bill pending in the Michigan lower house 
would grant the right of appeal to the supreme 
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court to defendants in all criminal cases and 
all proceedings involving personal liberty. 

Television broadcasting of trials or any other 
proceedings from New York courts will be for- 
bidden if a bill which has passed the New York 
senate goes through the house. Judges now 
have discretionary power to permit such broad- 
casting. The bill would not affect the broadcast- 
ing of legislative or other public proceedings. 

Picketing within 200 feet of a court house 
with intent to influence the course of a judicial 
proceeding would be outlawed under terms of a 
bill passed by the New York lower house and 
sent to the senate. Aimed at preventing such 
demonstrations as those during the trial of 
Communist leaders in 1949 and 1950, the bill 
is a new version of one vetoed by Governor 
Dewey in 1950 and which failed to get through 
the legislature last year. The original measure 
would have outlawed picketing within 1,000 feet 
of a court house and made such activity dis- 
orderly conduct. Besides reducing’ the area of 
unlawful picketing, the new bill makes viola- 
tors subject to charges of criminal contempt 
of court. 

House Resolution 541 introduced in Con- 
gress by Representative Edward H. Rees of 
Kansas would create a select committee to 
conduct an investigation and study to deter- 
mine the extent to which radio and television 
programs, books (especially pocket-size books), 
publications and advertising matter contain 
immoral or otherwise offensive matter placing 
improper emphasis on crime, violence and cor- 
ruption, and the adequacy of existing law to 
eliminate offensive and undesirable programs 
and publications and promote higher standards 
for them. 

The Georgia legislature increased the mem- 
bership of the State Board of Bar Examiners 
from three to five. Kentucky enacted a law to 
provide for reciprocal exchange of witnesses 
with other states having similar reciprocity. 

















Bar Association Activities 








Over 200 Schools to Participate 
in Iowa Bar Citizenship Project 


More than 200 high schools have agreed to 
participate in the Iowa State Bar Association’s 
citizenship award program this year. The 
school faculty will select one or more members 
of the graduating class, depending on how 
many are enrolled, who have shown outstand- 
ing qualities of citizenship and understanding 
of the American system of government. Then 
at a time and place designated by the school, 
a member of the bar association will present 
the awards, consisting of a scroll and a medal. 
The project is being financed chiefly by the 
Iowa State Bar Foundation. 





Has This Ever Happened to 
One of Your Committees? 


Minutes of Meeting of Law Practice Prob- 
lems Committee. 

A meeting of the Law Practice Problems 
Committee of the Detroit Bar Association was 
held, pursuant to notice, on Tuesday, October 
16, 1951, at 4:00 p. m., at the Detroit Bar 
Association offices, 577 Penobscot Building, De- 
troit. 

Absent, with notification beforehand and 
therefore excused were Frank E. Cooper, 
Richard E. Cross, Wm. O’Neill Kronner, Jr., 
and Louis C. Miriani. 

Absent without official leave were Kenneth 
Murray, John Dykema, William H. Baldwin, 
Henry Meyers, James E. Littell, Walter M. 
Nelson, Clare I. Toppin and Philip T. Van Zile 
II. 

Invited but not in attendance “were Robert 
E. McKean, president of the Detroit Bar As- 
sociation, and Nathan B. Goodnow, chairman 
of the Association Activities Committee. 

Present: George Haggarty, Chairman. 

Approximately at 4:00 p. m., the chairman 
meditated in solitude for five minutes, during 


which he engaged in self-criticism for his de- 
ficiencies in attending committee meetings in 
the past. He then offered a short prayer for 
errant members, noting that world series 
games, football contests and United Founda- 
tion meetings provided no valid excuses for 
absenteeism. In keeping with the trend in na- 
tional government that a quorum is what you 
make it, Mr. Haggarty declared the meeting in 
session and assumed the chair. 

In this position he officially excused all ab- 
sences and suggested that they were due, 

(a) To lack of interest in the project, or, 

(b) To satisfaction with the objectives of 
the program earlier evolved and with the man- 
ner in which the objectives had been achieved. 

It was the consensus that the second theory 
was the only tenable one, and the meeting so 
concluded. 

In the exercise of his authority, the chair 
then delegated the following responsibilities: 
[omitted here for lack of space]. 

Following such action, the chair noted that 
the time was 4:20 and concluded that attend- 
ance would not be swelled by late comers; 
whereupon the meeting was adjourned. 

Respectfully submitted, 
GEORGE HaGGaRTY, Chairman 
(Reprinted from The Detroit Lawyer) 





What About Your Spare 
Time, Mr. Bar Secretary? 


How does a state bar secretary spend his 
time? Here are the things which Kenneth 
Harris, executive secretary of the Oklahoma 
Bar Association, said kept him from finding 
time to write his monthly column for the 
Association’s Journal: 

“(1) An unusual amount of correspondence 
in connection with dues, inactive, military and 
senior memberships and reinstatements; (2) 
central committee meeting; (3) conferences 
with reference to grievance matters; (4) an- 
nual Oklahoma County bar meeting; (5) con- 
ferences with the Oklahoma and Tulsa County 
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bars relative to legal aid and lawyer reference 
programs; (6) meetings of the public relations 
and code procedure committees; (7) confer- 
ence with the Junior Bar officers and repre- 
sentatives from the central committee; (8) 
preparation for the bar examination, February 
20-23; (9) making plans to attend the A. B. A. 
mid-winter meeting in Chicago; and (10) the 
inauguration of a new series of weekly radio 
= over Station WNAD, 640 on your 
ial.’ 





Bar Activities Calendar 
April 

3-5 Minnesota Traffic Court Conference, St. 
Paul. 

9-12 Kentucky State Bar Association, and 
American Bar Association regional meeting, 
Louisville. 

14-19 Southern Methodist University Law- 
yers Week, Dallas. 

26 University of Missouri Law School Day, 
Columbia. 

May 

8 University of Oklahoma Law Day, Norman. 

8-18 Louisiana State Bar Association and 
Louisiana Law Institute, annual meeting, 
Shreveport. 

15-17 Ohio State Bar Association annual 
meeting, Cleveland. 

22-24 American Law Institute annual meet- 
ing, Washington. 

22-24 National Probation and Parole Asso- 
ciation annual convention, Chicago. 

23-24 Bar Association of the State of Kan- 
sas annual meeting, Kansas City, Kansas. 


June 

4-6 Illinois State Bar Association 75th An- 
niversary meeting, Springfield. 

11-13 Iowa State Bar Association annual 
meeting, Des Moines. 

13-14 Tennessee Bar Association annual 
meeting, Memphis. 

17-20 American Bar Association regional 
meeting, Yellowstone National Park. 

19-20 Minnesota State Bar Association an- 
nual meeting, St. Paul. 

19-20 Wisconsin State Bar Association, an- 
nual meeting, Elkhart Lake. 


July 
3-5 State Bar of Texas annual meeting, 
Houston. 
17-19 Tenth Circuit Judicial Conference, 
Denver. 
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September 

4-5 New Jersey Judicial Conference, Trenton. 

4-6 Washington State Bar Association, an- 
nual meeting, Tacoma. 

11-13 National Legal Aid Association annual 
meeting, San Francisco. 

15-19 American Bar Association annual 
meeting, San Francisco. 

26-27 Missouri Bar annual meeting, St. 
Louis. 





Kefauver, Jebb, Nehru 
on S.M.U. Lawyer Week 


Institutes on “The Traffic Court Judicial 
Conference”, “The Trial of Land Suits” and 
on “International Law and Relations” and a 
conference on “The Campaign Against Or- 
ganized Crime” will be featured at the second 
annual Lawyers Week at Southern Methodist 
University law school, Dallas, Texas, April 
14-19. Prominent speakers will include D. A. 
Hulcy, president of the Chamber of Commerce 
of the United States, Senator Estes Kefauver, 
candidate for the Democratic nomination for 
president of the United States, Sir Gladwyn 
Jebb, chief delegate of Great Britain to the 
United Nations, and Dr. S. S. Nehru, former 
member of the Supreme Court of India and 
now president of the International Association 
of Advocates. 





Bar Association Briefs 


Kansas Barletter is the name of a new 
mimeographed information sheet issued month- 
ly to members of the Bar Association of the 
State of Kansas, 


New rules of civil procedure, drafted by a 
committee of lawyers during the past year, 
pursuant to the judicial rule-making power 
statute enacted by the Nevada legislature a 
year ago, were approved by the State Bar of 
Nevada at its annual meeting in Las Vegas 
last month. They will take effect when pro- 
mulgated by fhe Supreme Court of Nevada. 


The Akron Bar Association after thorough 
debate has expressed itself by means of a mail 
vote as favoring the holding of a constitutional 
convention. Its action won a favorable comment 
from the Akron Beacon Journal. 
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The canons of professional ethics are being 
. reprinted, one at a time, in the monthly issues 
of the News Bulletin of the Iowa State Bar 
Association. The preamble and Canon 1,:The 
Duty of the Lawyer to the Courts, appeared in 
the January, 1952, issue. 


The Dayton Bar Association has joined the 
ranks of those having executive offices and 
a full-time executive secretary. Beginning 
January 1, the Association has occupied a suite 


at 502 American Building, and Peggy Young is 


the new secretary. A bi-weekly publication, Bar 
Briefs, has been distributed to members since 
the first of the year, and other projects are in 
preparation. 


The Oklahoma Bar Association is on the air 
Tuesday afternoons, 4:30 to 4:45 p.m., over 
WNAD, with subjects such as “From the 
Bench”, “The Bar at Work,” “Allied Organi- 
zations’, and “It’s the Law”. State bar secre- 
tary Kenneth Harris is the narrator. 


Tours of district and municipal courts for 
students of local law schools are conducted by 
the Bar Association of the District of Colum- 
bia. 


The Clarence P. Denning Memorial Fund of 
the Chicago Bar Association Foundation was 
established with contributions to the Founda- 
tion in lieu of flowers at the funeral of Mr. 
Denning, secretary of the Association, who 
died on February 1. A few weeks after the 
funeral $1,200 had been deposited in the fund. 


The seventy-fifth birthday of the Boston Bar 
Association, 1876-1951, was celebrated nunc 
pro tunc on February 5, 1952, at a banquet in 
the Hotel Statler, with the Honorable Felix 
Frankfurter of the Supreme Court of the 
United States as speaker. 


The Bar Association of the District of 
Columbia is considering the purchase of 
premises at 1122 16th Street, N. W., opposite 
the University Club, for a headquarters 
building. 


The Wisconsin Bar Bulletin changed from 
a quarterly to a bi-monthly publication schedule 
beginning with the February, 1952, issue. Wis- 
bar News Letter, a mimeographed supplement 
to it, will continue to be published from time 
to time as material justifies. 


Program subjects for local bar meetings 
should be apportioned according to the follow- 
ing pattern, says the Wisconsin Bar Associ- 
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ation’s Wisbar News Letter: Bread and butter, 
50%; Inspirational, 20%; Academic, 20%; 
Humorous, 10%. 


The Toledo Bar Association is cooperating 
with the Toledo Chamber of Commerce in a 
school visitation program. 





Have You Read These 
Important New Books? 


They should be in every bar 
association library. 


Administrative Procedure Legislation in the 
States, by Ferrel Heady. University of 
Michigan, Bureau of Government, Ann 
Arbor, 1952. $1.00. 


Legal Aid in the United States, by Emery A. 
Brownell. Lawyers Co-operative Publish- 
ing Co., Rochester, 1951. $4.50. 


A Study of Unauthorized Practice of Law, 
by Edwin M. Otterbourg. American Bar 
Association, Chicago, 1951. $2.00. 


A Model State Medico-Legal Investigative 
System. National Municipal League, New 
York, 1951. 50 cents. 


State Court Systems. Council of State Gov- 
ernments, revised 1951. $1.00. 


Pre-Trial, by Harry D. Nims. Baker, Voorhis 
& Co., New York, 1950. $5.75. 


Public Relations Handbook, edited by Philip 
Lesly. Prentice-Hall, New York, 1950. 
$10.00. 


Survey of Metropolitan Courts: Detroit Area, 
by Maxine Boord Virtue. University of 
Michigan Law School, Ann Arbor, 1950. 
$5.00. 


Minimum Standards of Judicial Administra- 
tion, by Arthur T. Vanderbilt. Law Center 
of New York University, 1949. $7.50. 


* + * 


Borrow these books, without charge, for 
one month each, for use of any bar asso- 
cation committee, or 


Purchase them, or any book reviewed in 
this Journal, at prices shown, from 


AMERICAN JUDICATURE SOCIETY 
424 Hutchins Hall, Ann Arbor, Mich. 
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American Bar Association Section of Judicial 
Administration Reports Progress 


The Section of Judicial Administration of 
the American Bar Association is now collect- 
ing dividends from the active work which 
it has been doing. Major accomplishments 
have been achieved in pre-trial procedure and 
metropolitan court administration, and many 
state committees are reporting substantial 
progress. 

As a result of grants secured from the 
Davella Mills Foundation of Upper Montclair, 
New Jersey, and from the Carnegie Corporation 
of New York City, 2,000 copies of Pre-Trial 
by Harry D. Nims have been distributed to 
state trial judges all over the country, while 
through the Administrative Office of the United 
States Courts a substantial number of copies 
- have been made available to federal judges. 
This book is the only complete and authoritative 
treatise on the subject, written at the joint 
request of the Section and the Pre-trial Com- 
mittee of the Judicial Conference of the United 
States, and published by Baker, Voorhis and 
Company, New York. 

Despite the acclaim which pre-trial has won 
since promulgation in 1938 of Rule 16 of the 
Federal Rules of Civil Procedure providing for 
pre-trial procedure in the federal courts, and its 
subsequent endorsement by the Section of Ju- 
dicial Administration, the adoption of the pre- 
trial conference has been slow. There are 
now not over a dozen or 15 states where pre- 
trial is being used actively in the state metro- 
politan courts. The bar as well as the bench 
must be convinced of its efficiency as a pro- 
cedural device for simplifying the issues and 
disposing of litigation, and demonstrations at 
bar meetings arranged by the Section and by 
the Pre-trial Committee of the Judicial Con- 
ference of the United States, under the chair- 
manship of Judge Alfred P. Murrah of Okla- 
homa City, are constantly giving lawyers a 
better acquaintance with it. 

The administration of our metropolitan trial 
courts has always been a problem of importance 
and difficulty. It is here that the principal 
delays in litigation occur, and the Section is 
convinced that a first step in improving these 
courts is a survey of their jurisdiction and 


method of operation. Such a survey was com- 
pleted last year for the Detroit area by Mrs. 
Maxine B. Virtue, working under a grant by 
the research committee of the University of 
Michigan Law School from the Cook Founda- 
tion. Judge Ira W. Jayne, presiding judge of 
the Circuit Court of Wayne County, was origi- 
nally responsible for getting the Law School 
interested in the project. He is vice-chairman 
of the Section, and will become chairman in 
September. This survey (reviewed, 34 J. Am. 
Jud. Soc. 111, Dec., 1950) has pioneered in a 
field where work is continuing. At the present 
time, a survey of the courts of New York City 
is being planned and one in Los Angeles is 
under consideration. Contributions of $1,000 
each by the American Bar Association and the 
American Judicature Society are financing pre- 
liminary work on the New York survey. 

The work of the Section is done mainly 
through state committees on the improvement 
of the administration of justice. The Section 
has a director of these committees, Mr. Alfred 
P. O’Hara, who is secretary of the Association 
of the Bar of the City of New York. In a 
booklet prepared by him for the committees, the 
six objectives of the Section, known as the 
“minimum standards of judicial administra- 
tion” are listed as follows: 

1. The integration of the judiciary through 
the establishment and active functioning of 
judicial councils, judicial conferences, the ad- 
ministrative judge, and administrative office of 
the courts. 

2. The delegation of the rule-making power 
to courts of highest jurisdiction, and through 
the exercise of that power, the consequent im- 
provement of pleading, trial practice and appel- 
late procedure. 

3. The improvement of the jury system and 
the methods of selection of jurors. 

4. The simplification of the law of evidence. 

5. The improvement of administrative tri- 
bunals and the practice before them. 

6. The improvement of methods of judicial 
selection. 

The Section does not try to tell its local com- 
mittees what to do or how to do it. Its object 
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is to stimulate activity in the improvement of 
the administration of justice and to help com- 
mittees in their work. It does not interfere 
in matters of local concern, and tries to co- 
ordinate the work of the Section with that of 
the state and local bar associations. 

A recent report of the director of state com- 
mittees lists information from 28 states of 
activity along the lines of the Section program. 
Notable progress has been made in North Caro- 
lina in providing for a unified judicial system 
headed by the chief justice of the supreme court 
with an administrative assistant to help him, 
and in Virginia an act was passed in March 
providing for an executive officer for the courts 
of that state and a search is now being made 
for the right man for that position. Consider- 
able activity in Wisconsin and Michigan has 
been reported in recent issues of the Journal. 
Kentucky now has a judicial council with a full- 
time executive, and has just secured rule- 
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making power for the highest court of the 
state. A successful campaign in Minnesota 
resulted in the adoption of new rules of civil 
procedure effective January 1, 1952. These 
rules were drafted by a supreme court com- 
mittee, most of the members of which were 
members of the Section’s state committee. 

Section of Judicial Administration programs 
will be featured at the regional meetings of 
the American Bar Association in Louisville 
this month and in Yellowstone Park in June. 
The Section chairman will speak at Louisville 
on “The Administration of Justice and the Law 
Schools” and Judge Bolitha J. Laws of Wash- 
ington, D. C., will use a panel of laymen to 
demonstrate the value of their cooperation in 
any program of judicial improvement. The 
Yellowstone session will be under the leader- 
ship of Judge Alfred P. Murrah. 

HAROLD R, MEDINA 
Chairman 





New Constitution 
Drafted for Poland 


A recent copy of the Polish Bulletin, pub- 
lished by the Polish Embassy in Washington, 
describes the new constitution drafted by the 
Constitutional Commission set up last May 26, 
the report of which was submitted to the peo- 
ple on January 23. 

The judicial system consists of a supreme 
court, district and county courts, and such ad- 
ditional special courts as may be set up by 
law. Except in cases specified by law, people’s 
lay judges take part in hearing and deciding 
cases. Judges of the supreme court are chosen 
by the state council, (a 15-man body consisting 
of a president, a secretary, two deputy presi- 
dents and 11 other members) for five-year 
terms. Other judges are to be elected as pro- 
vided by law. 

Chapter VI, Article 52 declares that “judges 
are independent and subject only to the law.” 
Article 53 provides that persons accused are 


From Here and There 


guaranteed the right of defense counsel of 
their own choice or counsel appointed by the 
court. The General Public Prosecutor, whose 
duties include safeguarding the people’s rule 
of law, the protection of social property and the 
defense of the rights of citizens, is appointed 
by and may be recalled by the State Council. 

During the two-month period between Janu- 
ary 23 and April 6, millions of Poles will have 
partaken in a widespread public discussion of 
the new constitution in factories, in village 
community centers, in schools and in the public 
press, 





Puerto Rican Voters 
Approve Constitution 


In a referundum on March 3, the voters of 
Puerto Rico gave overwhelming approval to 
the new constitution drafted by a constitu- 
tional convention last fall, the judiciary article 
of which was described on page 122 of the De- 
cember Journal. Of the 783,610 legally qualified 
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voters, 463,828, or 59 per cent, participated in 
the voting. Of these, 373,594, or 81 per cent 
voted in favor, and 82,877, or 18 per cent, 
against. All that remains is approval of the 
constitution by Congress. 

These hopeful developments in Puerto Rico 
coincide with the overthrow of one government 
and establishment of another by violence in 
Puerto Rico’s neighboring island, Cuba. The 
contrast should afford Puerto Ricans occasion 
for self-congratulation upon their good fortune 
and bright outlook. 





N.P.P.A. to Meet 
in Chicago Next Month 


The National Probation and Parole Associa- 
tion will hold its 1952 annual meeting in Chi- 
cago, May 22-24, in conjunction with the Na- 
tional Conference of Social Work. Speakers 
will include Chief Justice Irving Ben Cooper 
of the Court of Special Sessions of New York 
City; Ben Meeker, Chief Probation officer of 
the U. S. District Court in Chicago; Judge 
Harry W. Lindeman of the Essex County 
Juvenile and Domestic Relations Court, New- 
ark, N. J.; and Charles H. Boswell, Chief Pro- 
bation Officer of the Juvenile Court of Marion 
County, Indianapolis, Ind. 





Detroit Bail Bond 
System Still Miraculous 


In our article on the Recorder’s Court of the 
City of Detroit in the December Journal we 
mentioned important improvements which had 
been instituted in regard to bail bonds and 
observed that this department, once acclaimed 
as “miraculous” had “fallen into disrepair.” 
We are glad to be advised by friends in Detroit 
that this statement is not accurate; that while 
the improvements just made were important, 
the system has been continuously successful 
—and, indeed, miraculous—since its establish- 
ment by Judge W. McKay Skillman in 1931. 

In the first two years only six bonds were 
forfeited, totalling $4,200, all secured by liens 
on real property. In 1940, after nine years, 
only two bonds were forfeited and unpaid, and 
one of those was in process of collection and 
the other secured. The report of William J. 
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Paul, director of the bond department, for Feb- 
ruary, 1952, shows 346 bonds written in Febru- 
ary for $229,400, and 63,553 written since 
January 1, 1931, for a total of $40,904,830. 
Number and amount of forfeited bonds for 
February, 1952, as for most of the last 253 
months, was “none.” 





Law School Committee 
Studies Massachusetts Courts 


A survey of the district courts of Massa- 
chusetts by a committee consisting of repre- 
sentatives of six Massachusetts law schools 
was begun in September, 1951, and is now in 
progress. A three-stage program was adopted 
calling for (1) a thorough analysis of pre- 
viously published material on the district 
courts, (2) state-wide gathering of first-hand 
facts and opinions, and (3) the recommenda- 
tion to the General Court of measures for the 
solution of any problems found to exist. The 
first stage of this program has been completed 
and the second is now well under way. A 
preliminary report was presented to a com- 
mittee of the Massachusetts legislature on 
March 12 by Vice-Dean Livingston Hall of Har- 
vard Law School, chairman of the committee. 





The A.B.A. canons of professional ethics, as 
from time to time amended, have been adopted 
by the United States District Court for the 
Western District of Louisiana, effective Octo- 
ber 1, 1951, as the rules of professional conduct 
of that court insofar as they relate to matters 
within the jurisdiction and cognizance of the 
court. 


A voluntary judicial conference to meet an- 
nually at the call of Chief Justice Milton B. 
Badt, has been established in Nevada. At the 
first meeting all but one of the judges attended, 
and such topics as the handling of juvenile 
offenders, adoption proceedings and the new 
adult probation act were discussed. Existing 
statutes permit the judges to recover their 
traveling expenses in attending these confer- 
ences. 


Without a bar trained in the traditions of 
courage and loyalty, our constitutional theories 
of liberty and justice would cease to be a living 
reality—Henry L. Stimson, Autobiography 




















Justice for Defendants; 
Bread for Lawyers 


In glancing over the “Reader’s Viewpoint” of 
October, 1951, I notice with amusement a letter 
from Carl L. Shipley of Washington, D. C., de- 
nouncing the principle of paying lawyers from 
public funds for representing indigent defend- 
ants as “the first step toward socialized law.” 

The Junior Association of the Milwaukee 
Bar has recently gone on record favoring pay- 
ment to the lawyers who appear in federal 
court to defend indigent defendants. 

If this be the first step toward socialized 
law, then the second step has been a long time 
in coming. We in Wisconsin have had since 
1862 a state statute providing for such pay- 
ment in criminal proceedings. Contrary to 
Mr. Shipley’s opinion, this statute has not 
brought about socialized law. Instead, the 
statute has brought forth a loaf of justice for 
the defendant and a slice of bread for the 
young lawyer. 

It is difficult to believe that the legislators 
who were responsible for this law in 1862 were 
influenced by the hand or pen of Kar] Marx. 

LEONARD §S. ZUBRENSKY 
606 W. Wisconsin Ave. 
Milwaukee 3, Wis. 





Opinion of 
an Authority 


I have read the correspondence and the 
printed letters about assigned counsel. In your 
own position you are not off the beam. In my 
final report I shall try to deal with this prob- 
lem. I have already written something about 
it in my introduction to Legal Aid in the 
United States. 

The problem is growing acute because the 
Supreme Court of the United States considers 
that due process requires representation by 
counsel in all serious criminal cases. The sys- 
tem of: assigning counsel on the whole stands 
condemned. The last honest effort to make it 
work was by Chief Justice Vanderbilt in New 


The Reader’s Viewpoint 


Jersey. Adequate representation means by a 
lawyer who is used to trying criminal cases. 
Such lawyers, if they are to represent several 
defendants during a year, must be paid some 
fair fee somehow. Lawyers have to support 
their families like anyone else. 

The American method seems to be an office 
with a staff of lawyers, very much like a legal 
aid office. In some places the lawyers are paid 
by the Community Fund, as in Boston and New 
York, and that plan is known as the “voluntary 
defender.” In other places the lawyers are 
paid out of the public treasury, as in Chicago 
and Connecticut, and that plan is known as the 
“public defender.” It is my idea that there is 
no doctrinaire answer and that in a country as 
big as ours both plans will be tried. 

The danger of state-paid lawyers is one that 
I am very well aware of. I spoke pointedly 
about that in “Legal Service Offices” which 
you printed a few years ago. Yet, if you asked 
a conservative Connecticut lawyer if the pro- 
fession was being socialized because Connecti- 
cut has a public defender in each county, he 
would think you were “off the beam.” Inci- 
dentally, the Connecticut law was written by 
Tom Hewes, who has since written “Decen- 
tralize for Liberty.” 

Not only is the subject complex, but it 
arouses strong emotions. In my own writing 
I hope to add some light without heat. 

The one thing that does anger me is the 
attitude of lawyers who are quick to shout 
“socialization” but who do nothing to build 
up any kind of decent legal aid in civil and 
criminal cases. 

REGINALD HEBER SMITH 
Survey of the Legal Profession 
60 State Street 
Boston 9, Mass. 





Secrecy of 
Criminal Investigations 


I am very much pleased at the position taken 
in your editorial on the subject of Congres- 
sional investigations generally. 
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I do not see how it would be possible for 
anyone to argue against the fundamental 
soundness of the principle that every man is 
presumed to be innocent until he is proven 
guilty and that any weakening of the protec- 
tion always heretofore afforded to those ac- 
cused is dangerous to our constitutional lib- 
erties. 

I believe much of the agitation for free 
television coming from Congressional mem- 
bers is animated by their desire for publicity, 
which publicity in itself gives them a decided 
advantage over a non-incumbent candidate 
seeking election to Congress. 

HERMAN P. EBERHARTER 
Representative in Congress 
32nd District of Pennsylvania 





Not Aimed 
at Individuals 


I have long been disturbed by this problem 
and I am frank to say that your editorial has 
been of considerable assistance in clarifying 
the exact issue. I think the indiscriminate use 
of television in these investigations is wrong 
and that certain limitations should be provided 
with a view toward protecting individual rights 
of so fundamental a nature. 

I cannot fully agree with your contention 
that the Kefauver committee was in effect op- 
erating as a grand jury. Though the distinction 
may be tenuous, I feel there is substance in the 
argument that their function was not aimed at 
individuals but was designed as legislative re- 
search with a view toward meeting the general 
problem of nation-wide crime. 

PAUL F. SCHENCK 
U. S. Representative 
Third District, Ohio 





Judges Should Resign Before 
Running for Political Office 


When a judge decides to run for public office 
other than a judgeship, should he resign before 
commencing his campaign? The answer is im- 
plied in the history of the “clean hands” doc- 
trine from the time of Hammurabi down to 
the present. The answer is: “Yes, that judge 
should resign.” 

The reasons are not profound, but obvious. 
Should a judge who is a candidate for another 
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type of office fail in his political ambitions, 
there will always remain a question in the 
minds of advocates who opposed him in the 
campaign whether they can now expect a fair 
and square interpretation of the law from him. 
It is obnoxious to feel that a defeated candidate 
could possibly work a reprisal in that way 
against an attorney who participates actively 
in behalf of another candidate. 

It is not improper to remain in one judicial 
office while seeking another, but a judgeship 
should not be used as a lever to pry into an- 
other type of office. If the judge-candidate has 
confidence in his ability to win the election for 
the other office, then he should resign. Merely 
obtaining a leave of absence is not sufficient. 

Just as there are both written and unwritten 
laws, so there are both written and unwritten 
canons of ethics. This is an instance of an un- 
written canon, and it may resolve itself into 
this query: “Is it good manners?” Anything 
that tends to detract from the innate and in- 
herent dignity of the interpreters of our con-. 
stitutions is bad manners, and the converse 
becomes a canon of ethics with a history of 
5,500 years: 

“And he who would aspire to be a judge 
and interpret the laws and oracles must hold 
himself aloof from those who seek favors from 
the arena.” 

IRVING WARD-STEINMAN 
Alexandria, La. 





Justice in 
Court Martial Trials 


I have talked with several returned veterans 
of the last war and of the Korean “police 
action.” These men had experience with court 
martial trials, not as defendants but as mem- 
bers of a court or as attorney for defendants, 
and they agreed that many commanding of- 
ficers, under present procedure, are making it 
very embarrassing for members of a court and 
for attorneys for defendants to try impartially 
or to defend efficiently. From what I have heard 
these men say, it would seem that something 
more needs to be done than has been done to 
insure justice in court martial trials. 

This letter results from my reading in your 
February issue the letter on “Reform of Mili- 
tary Justice” by Meyer Weker. 


W. B. CROWTHER 
Salina, Kansas 


























Books 


There is a remarkable parallel between the 
development of equity jurisprudence in England 
and that of administrative law in this country 
during the past few decades. In each instance 
the new system was resorted to in order to 
escape the delays, technicalities and failures of 
established legal procedures, and each quickly 
developed its own procedural labyrinth. The 
American legal profession has been struggling 
for decades with the problem of how to preserve 
the advantages of modern administrative pro- 
cedure without having its usefulness impaired 
in that way. 

The first effort was the Walter-Logan Bill, 
promoted by the American Bar Association, 
which passed Congress in 1940 only to be vetoed 
by President Roosevelt. Thereafter a Commit- 
tee on Administrative Procedure appointed by 
the Attorney-General worked hard on the prob- 
lem, and an adaptation of the code recom- 
mended by the minority report of that com- 
mittee became law as the United States Ad- 
ministrative Procedure Act in 1946. 

By that time, however, four states had gone 
ahead on their own. North Dakota started it 
off in 1941, Wisconsin followed in 1943, and 
California and Missouri in 1945. The National 
Conference of Commissioners on Uniform 
State Laws promulgated a model act in 1946. 

The nation-wide movement thus begun has 
continued unabated, and today more states than 
ever are interested in some form of administra- 
tive procedure regulation. The statutes thus 
far enacted have been revised and amended re- 
peatedly, and some poorly drafted legislation 
has been introduced and advocated in other 
states. Obviously, there has been a need for a 
critical examination and evaluation of what has 
been done to date in order that future legisla- 
tion may build upon the best of the past and 
assure the orderly development of administra- 
tive law and procedure as a useful feature of 
modern judicial administration. 

Dr. Ferrel Heady of the University of Michi- 
gan Institute of Public Administration under- 


The Literature of 
Judicial Administration 


took such a study two years ago, and his work, 
Administrative Procedure Legislation in the 
States, was published early this year by the 
Institute’s Bureau of Government as No. 24 
of its Michigan Governmental Studies series. 
Dr. Heady made field trips to North Dakota, 
Wisconsin, California and Missouri to obtain 
first-hand information as to the operation of 
the administrative procedure laws of those 
states, as well as on-the-spot studies of unsuc- 
cessful campaigns in Oklahoma and Michigan. 
On the basis of these surveys, he has analyzed 
all present and some proposed legislation in 
this field from the three main standpoints of 
rule-making, administrative adjudication and 
judicial review, together with an overall evalua- 
tion of the whole. 

In spite of an admitted preliminary bias to 
the contrary, Dr. Heady concluded that the 
state laws now in existence have been beneficial, 
and that the model act is a good one, well 
suited to its purpose and easily adaptable to 
the needs of a particular state. He thinks, how- 
ever, that the point of diminishing returns has 
been reached and passed in the imposition of 
formalized and uniform procedural require- 
ments in some other legislation, particularly 
some now pending. 

Lawyers will be interested in Dr. Heady’s 
observation that lawyers have “a vocational 
stake in the formalization and elaboration of 
procedure before regulatory agencies, because 
such procedure places a premium upon the 
services which lawyers are trained and equipped 
to provide,” and thus that “the enthusiasm of 
bar associations for promoting procedural leg- 
islation can justifiably be examined with a 
questioning and critical eye.” The same reason- 
ing would support the proposition that dentists 
have a vocational stake in the spread of tooth 
decay. But after all, lawyers have not always 
been kind to “bureaucrats” (their word for 
public administrators) either, and a word of 
retaliation may be forgiven. Actually, the work 
of the organized bar described in this book may 
someday be ranked as its greatest public service 
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of the last decade, uncompensated except in the 
satisfaction of an important job well done. 

The book is paper-bound, 137 pages, available 
at $1.00 from the Bureau of Government or 
from the American Judicature Society, 424 
Hutchins Hall, Ann Arbor, Mich. 
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